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ABSTRACT

Procedures before the European Court of Human Rights which concerning the
protection of children’s rights, are many. In particular, in public attention were
those in which decisions were made on the right of homosexuals to adopt
children and the best interests of the children in these situations. They are
particularly delicate, given the specificity of family relationships and
interdependence of family norms of history, culture and traditions of the state.
The question in these proceedings also is the right to medically assisted
procreation of lesbian couples. The paper analyzes the judgment of the European
Court of Human Rights in the case of Gas and Dubois v. France from March
2012, in the light of the recent changes of French legislation in this area. In May
this year, entered into force the Law no. 404, which allows same-sex couples to
get married and adopt children in France.
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1) YBOL,

Jleran3oBay HCTONONHUX OpaKoBa IMPETXOIMIIO je 3aKOHCKO PETYIHCAme
PErHCTPOBAHOT TIAPTHEPCTBA. Mako Opak BayKM CBY[a, PETHCTPOBAHO MAPTHEPCTBO
BOXHU CaMO y JPyKaBU y K0jOj jé CKJIOIUBEHO M YMjU Ta 3aKOHH 0700paBajy, a
HajMame jellaH TapTHEP MOpa UMAaTH JPXKaBJaHCTBO Te JprKaBe. PerncTpoBaHo
naptHepcTBO Y PpaHiryckoj je 10380sbeH0 1999. ronune. OBaj 3aKoH je omoryhuo
UCTOIOJIHUM TIapOBHMa M XETEPOCEKCYaTHUM TIapOBHMa CKJIaname rpal)janckor

! Hayurm capanmnk y MuctuyTy 3a yropeso mpaso. E-mail: tankosicana@yahoo.com.
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CTIopasymMa M MHOTa, aJTi He U CBa IpaBa Opaxa. MIcTonomHu mapoBy HECY MOIITH J1a
ycBajajy zerty.2 Ope romune, Ppanirycka je nocrana 14. 3eMiba y cBeTy U JIeBeTa y
EBpomu koja je neraiamsoania UCTononHe opaxose. OpaHIlyCcKy MapiaMeHT je a0
KOHa4YHO ON0Operme Ha TPELIOr 3aKOHA KOJUM C€ HWCTOMONHUM IapoBHMA
omoryhaga cknaname Opaka u ycBajame aere 23. anpuna 2013. romune, ca 331
macoM 3a u 225 npoTuB. 3akoH je 17. Maja notmmcao npeacenHuk Opanirycke, a
o6jaBibeH je y Ciy:xOeHOM IIAcHMKY fJaH KacHuje. Ypenba 6p. 2013-429 o
cripoBohery 3aKoHa JIoHeTa je 28. Maja, a PBU MCTOIOHM Tap ce BeH4ao 29. Maja.
3aKOH je MOENMO JaBHO MEbEHE U M3a3Ba0 MPOTHBIBEHHE JEHOT Jiena TpaaHa u
TIONUTHYKUX CTpaHaKa.*

M3mely ocrasor, MpOTUBHUIIM 3aKOHA UCTUYY 12 hie ce IEeroBUM yCBajambeM
OMOryhHTH MEIMIIMHCKH TIOTIIOMOTHYTO paljarbe M BaHTENeCHA OIUIONEA Y
71e30€jCKUM MapoBUMa, 1To he OUTH yBOA Y I03BOJbaBakbe TPYAHHUKOT Cyporara
KOjH je TpeHyTHO 3a0pameH. Y TOM CMHUCIY j€ WHTEpPECaHTHA W Mpecyia
EBporickor cyna 3a Jbyacka mpasa ['ac u [lybonc npotuB ®paHirycke, JoHETa
TOJIMHY JIaHa TIPe H-ErOBOT yCBajamba.

IT) CJIYUAJ TAC "1 AYBOUC ITPOTUB ®PAHITYCKE

Y oBoMm ciry4ajy, Cyq je cTao Ha CTAHOBHIIITE JIa HUj€ TIPEKPIIICH WwiaH 8 (TIpaBo
Ha TIOIITOBAGE TIPUBATHOT M TIOPOJMYHOT JKMBOTA) M Wi. 14 (mpaBo na He Oymy

2LOI no 99-944 du 15 novembre 1999 relative au pacte civil de solidarité, mocrymso Ha
http://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000000761717&dateTexte
=&categorieLien=id

3 LOI n° 2013-404 du 17 mai 2013 ouvrant le mariage aux couples de personnes de méme sexe,
noctynHo Ha http://www.legifrance.gouv.fi/affichTexte.do;jsessionid=8F6B34626B348AC
4484 A08684742F378.tpdjo05v_1?cidTexte=JORFTEXT000027414540&dateTexte

4 Jlana 23. anpwza 2013, ONOSUIMOHH KOH3EPBATHBLW M MPEICTABHHIM LEHTPA MOTHETH Cy
3axTeB (ppaHIlyCKOM YCTaBHOM CaBeTy Jia OCIOpH ycariaiieHOCT 3akoHa Op. 2013-404 ca
¢paniyckum YeraBoMm. 3axteB nopHer CaBeTy OJHOCHO CE Ha KapakTep Opaka, ycBajarbe,
POIHUTEIBCTBO M MPEHOIICEHE MPE3MMEHa POJUTEsba Ha JICILY, Y CIy4ajy MCTOIMOIHUX IapoBa.
Onn cy noceOHO MCTUIIAH Ja YCBajarbe JIeTie Off CTPaHe MCTOIONHIX ITapoBa YTPOKaBa jeTHaK
TpeTMaH yCBOjEHE JIEIe Ha Taj HAYMH INTO MM Ce yckpahyje IpaBo Ja UMajy U ola U MajKy.
[pencraBHuM Biaje Cy MCTHIAIM Ja YCTaB HE jeMuM NpaBO Ha Opak HCKJbYYHBO
xeTepocekcyanHiM naposuma. lana 17. maja 2013, dpaHirycku YcTaBHH CaBeT je OIUTYUHO Ja
Hanpt 3axoHa Op. 2013404 He kpim (paHIycKn YcTaB.

Décision n° 2013—669 DC du 17 mai 2013 http://www.conseil-constitutionnel.fr/decision/
2013/2013-669-dc/decision-n-2013-669-dc-du-17-mai-2013.137046.html.

5 Case Gas and Dubois v France, no. 25951/07 ox 15. 03. 2012. http:/hudoc.echr.coe.
int/sites/eng/pages/search.aspx?i=001-109572#{%22itemid%22:[%22001-109572%22].
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JIMCKPHMUHKCAHH Y Y)KHBaEbY TIpaBa 3arapaHTOBaHMX EBPOIICKOM KOHBEHIIOM O
JbynckuM mipaBuMma). Bamepu 'ac m Haramm [lyOowc xuBerne cy y BaHOpadHO]
3ajeuui, a of 2002. rofuHe y perucTpoBaHoM mnapraepetBy. Haram J{yOowc je
pomuna hepky 2000. romvHe, HAKOH BaHTENIECHE OILIONEHE CIIEPMOM AHOHUMHOT
nonaropa y benruju. [aptaepke cy 3ajemHo OpuHyne o aeteTy u rocrnoha ['ac je
TIOJTHEJTA 3aXTEB 32 YCBOJEHE JICBOJUMIIE, Y3 CarlacHOCT cBoje mapTHepke. Cyn je
0710MO 3aXTeB HAa OCHOBY uiaHa 365 ®paHiryckor rpahanckor 3akoHnka. Harme,
npeMa HaBeJIeHOM YJIaHy, YCBajameM JeTeTa of cTpaHe rocrnohe I'ac, Guonorka
Majka Ou ocrama 0e3 pomUTeShCKUX OBNamhera, MTo He Ou OMIo y MHTEepecy
JieTeTa. YKOJIUKO JIETe YCBOJHU CYTPYKHHK OHOJIOIIKOT POAUTEIhA, OHU 3a)SIHITIKA
BpILIC pomuTesbcka opmamhema. MelyTim, y oBoM Clydajy Cyd HapTHEpKe HUje
Morao Ja KBaJu(uKyje Kao CynpyxHHKe, jep je mpema wiany 144 ®paniryckor
rpahaHCcKOr 3aKOHMKa OWIO JI03BOJBEHO CKJIalame OpakoBa — camo
XeTepocekcyaHuM mapoBuMa. OmrreheHe cy momHene mpencraBky EBporickom
Cyly 3a JbyJICKa TpaBa 1mo3uBajyhu ce Ha yianose 8 u 14 EBporicke KoHBEHIMjE.
®panirycka Braza je TBpAWIIA Ja WiaH § He TapaHTyje MPpaBo Ha POIUTEIHCTBO, a J1a
y CKJIaJly ca THM, He TIOCTOjU HU TIoBpesia Wi. 14 jep oH caM 1o cedu He TIOCTOju
He3aBucHo. locmohe T'ac m [lybomc cmarpane cy ga IMOCTOJU CEKCyaTHa
JMCKpuMUHaIja. OpaHIlycka Bliajia je NCTHIaa aa je Opak cTaOiiHMja Be3a o
Ouno kor jpyror oOmuka 3ajeqHuie, Herupajyhu pa je wimaH 365
JIMCKPUMUHATOPCKH, C 003MPOM Ha TO JIa CE OTHOCH ¥ Ha XETEPOCEKCyasTHE TIapOBe.
Bnama je Hermpanma W TOCTOjame TOCPEAHE MUCKPUMHUHAIM]E HUCTHUyhu 1a
XOMOCEKCYaJTHH TIapOBM MOTY Jia Y)KHBAjy TOPOIUYHHM XUBOT U Oe3 Opaka u
poruresbeTBa. MehyHaporHa ¢enepatiyja 3a Jby/cKa pasa, OpUTaHCKO YIPYKeHmhe
3a ycBojeme u craparesbctBo U JITBT yapyxkera, TOmHENM Cy 3ajeHUYKA
nogaecak Cymy y KOMe Cy MCTaK/IH Jia C€ JJABAKEM POIUTEIBCKHX OBMaIhema U
JPyroM TapTHepy Oosbe mrrute mHTepecH pere. Cyn je 3akibydno ma wi 12
KonBeniwje (mpaBo Ha Opak W MOpOAMIly) He 0OaBe3yje ApiKaBe Ja JIeTallizyjy
UCTOIONTHE OpakoBe, a YKOIHMKO 01o0pe HeKy Jpyry (opMy, HIIP. PErHCTPOBAHO
MIAPTHEPCTBO, MMAjJy JMCKPEIMOHO TIPaBO Ja OTy4e Koja he mpapa, IOCTymHA
OpaunM TapTHeprMa, OUTH TIPU3HATA TTapTHEpUMa y TiapTHepcTByY. Takohe, Cyx je
CTa0 Ha CTAHOBHUINTE 12 HUje OWIO JUCKPHMHHAIM]E HA OCHOBY CEKCyallHE
JIMCKPUMUHAIH]E C 003MUPOM Ha TO JIa M HEBEHUaH! XETEPOCEKCYaTHU TTAapOBH HE
Mory ja ycBoje aere. IIpecyna je moHeTa ca miecT miacopa 3a M JeIHHM IJ1acoM
npotuB. DpaHIyCKM 3aKOH JI03BOJbABA BEIITAYKY OIUIOAEY Ca AHOHMMHHM
JIOHATOPOM HCKJbYYHBO HETUIOAHUM XeTepOCceKCyatHuM rnapoBuMa. Cy cMarpa aa
y TOM CMHUCJTy HE MOCTOJM JTUCKPUMHUHAIIN]A, jep j& TI0 (paHITyCKOM 3aKOHY IHJb
TpeTMaHa MPEBA3IAKEHE HETUIOMHOCTH KOja jé MEUITMHCKH J1jarHOCTHKOBaHA
WM CIIpeYaBame TPEHOIICHa TeHIKOr 000JbeHha Ha JIeTe, IITO Y CIy4ajy

377



EBpOHCKO 3aKOHOOJaBCTBO

HETUIOMHOCTH XOMOCEKCYaJITHUX IapoBa HE TOCTOjU Kao pasior. Hbuxosa
HEIUIOHOCT HUje MOCIeMIA NATONOMKNX (aKTopa, a GpyHKIMja MEULIHE HUje
Jla CBIMa peasinsyje xeJby 3a 100mjameM noromctsa. [ Ipencennuk Kocra je y com
U3/IBOJEHOM MHUIIIBbEHY HCTaKao Jia TIOCToje OONMacTH y KOjuMa je HAIMOHAITHU
3aKoHOMaBal] y 00Jb0] TO3UIMJU Of €BPOIICKOT CyIAHMje Ja TPOMEHH HEke
WHCTUTYIIM]€ KOje C€ TWUYY IOpOAMIE, T€ Ja Cy[ He Tpebda pajMKaiHO Ja Ta
HeH3ypHIIIe. Y JaBHOCTH je Mpecy/Ia TyMadyeHa Kao 030MJbaH 1opa3 rej Jo0wmja.

III) 3SHAYA] 3AKOHA 2013-404

OByM 3aKOHOM je M3BpILIEHA paguKaiHa pedopMa y 0oONacTH MOPOIUIHOT
npaBa y ¢paHiyckoM mnpaBy. Umanom 1 oBor 3akoHa Memajy ce onpende
®paHiryckor rpahaHcKor 3aKOHHKA KOje ce OIHOCE Ha Opak, Tako Jia cajia Opak Mory
3aKJbYUHTH 0COOE PAsIMYUTOr WM McTor Tona.® OBUM WIaHOM ce Memajy U
yranoBu 202-1 u 202-2 I'pabhaHckor 3aKoHMKa, KOjU CE€ OAHOCE Ha MpaBiUia
Mel)yHapOoTHOT TIPUBATHOT MPaBa Koja ce MpUMEbY]y Ha Ipu3HaBare Opaxa mmel)y
JIBa JIULA Koja HUCY Ap)kaBibaHu PDpamirycke. Tako, 1Be ocobe UCTOT 1ofia MOTy
CKJIONUTH Opak ako MpaBo JIprkaBe, Y Kojoj je 0ap jenan mapTHep poheH Wid Y 1Oj
OopaBu, TO 103BoJbaBa. Uman 3 mpemBubha 3ameHy peud ,,90BeKa M KeHe ca
»CYNPYKHUK y uiaHoBuma 74. u 165. I'pahanckor 3akonuka. Ynan 6 ytBphyje
yian 171-9 koju npenBuba fpa yuila KCTOr IMOJIa MOTY Jia 3aKkjbyde Opak y
DpaHITycKoj U KaJia J)KHBE y JIPYKaBU YHjH 3aKOHU HE J03BOJHABAjy TakaB Opax, Mo
YCIIOBOM J1a je 0ap jemaH o7 BHX (paHIlycke HalpoHAIHOCTH. YnanoBu 7. u 8.
npaBe M3y3eTaK Off MpPHHLMIA 3a0paHe y3acTOIMHOr ycBajama (Wi 345-1 u 360
['pabhanckor 3akoHMKa), a wiaH 9. mewa unad 371-4. Unan 10 npexsuba na cBaku
CYNpPYKHUK KOPUCTU UME CyNpY)KHUKA, OMJIO J1a 3aMEHH CBOje Mpe3uMe WU ra
BEMY JI071a, TI0 pefocieqy Koju cam omadepe (un. 2251 I'pahaHckor 3akoHMKA).
UYnan 21 npenpuba peTpoakTHBHO MPU3HABAHE HCTOMOMHUX OpaKoBa 3aKJby4eHHX
y MHOCTPAHCTBY IIPE CTyIama Ha CHAry OBOT 3aKOHA. Y 00JIaCTH paJHOr IpaBa
3HauajaH je wiaH 19 kojuM ce Mema 3aKkoH 0 pamy U ctBapa wiad JI.1132-3-2 koju
npenBuha 1a HUjEaH 3aroCIeHH He MOYKe OWTH CAaHKIIMOHWCAH, OTIYIITEH WA
JIMCKPHMHHKCAH YKOIIMKO 010uje /ia Oyzie mpedadeH y IprkaBy Koja MHKPHUMIHHIIIE
xoMocekcyanmHocT. OBo wmMmajyhm y BHOy Ja ce y HEKHMM Jp)kaBama
XOMOCEKCYaITHOCT KaKibaBa cMphy (Tako HIIp. y ABranucrany, Upany, Caynujckoj
Apabuju, Cynany, Jemeny). buio kakBa CaHKIHMja WK OTITYIITAE 3AMOCICHOT Y
0BOj cuTyauju Ouhe HUIITABK y ckiay ca 4iatom JI.1132-4 3akona o pajy.’

64y, 143 @panityckor rpal)aHcKor 3aKOHHKA.

7 Code du travail, mocrymmo ma http://www.legifrance.gouv.fi/affichCode.do?cid Texte=
LEGITEXT000006072050.
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HWcrononau maposu he o1 0OBOT 3aKOHA MMATH KOPUCTH U KaJia je Y TIUTamby
Opoj KBapTaja Koju Ce Y3UMajy y OO3up TPHIMKOM M3padyHaBama IEH3W]e,
Oynyhu na ce 6poj kBaprasna yBehaa 3a mapoBe KOjH Cy YCBOJHJIH JIEITY.

IV) SAKJBYUHA PASMATPAIbA

3akon Op. 2013—404 mpencraBiba KOpPaK Hampes y TOIITOBAKBY JhYICKUX
npasa u c1000/1a. XOMOCEKCyasliMa ce jeMye MpaBa Koja ce THUy 3aCHUBAmba U
ianupama nopomuie. [Ipema 3akony, caga he Outn mMoryhe na MCTONONHA
MapOBH 3ajeJHIYKU BpIIIE POIUTEIHCKA OBMAIINEHa, O] YCIOBOM JIa CY BEHUAHH,
a JIeTe je YCBOJEHO OJ] CTpaHe JeIHOTr o7 CynpyxHuka. J[o 1aHac, mapoBH HCTOT
T0JIa HUCY MOIVIM JIa YCBajajy Jelly, HaKo HHje IMOCTojaia 3aKOHCKA MperpeKa aa
Ce Yy YJIO3U YCBOjUTEJbA TOjaBH Tej MYyIIKapall win je3oejka. Mehytum, Heka
KJby4Ha TMUTama 0CTajy 6e3 omroropa. OBaj 3aK0OH HE J03BOJhABA MEIUITMHCKU
acHCTUpaHy MpoKpeanyjy y je30ejckuM mapoBuMa. Tako oHa ocTaje JOCTyIHA
CaMO XETePOCEKCyaJTHUM TIapoBMMa y CIIydajeBUMa Kaja j€ MEIUIIUHCKU
JIMjarHOCTUKOBAHA HETUIOMHOCT WM YKOJIMKO MOCTOjU OMACHOCT O] IPEHOIIICHA
TEIIKOT TeHeTCKOT opeMehaja Ha iete. OBo uTambe he OUTH peryancano Apyrum
3aKOHOM UHje ce JOHOIIEHE OueKyje KpajeM oBe Wi TokoM cienche romume.d
3akoH moTBphyje Aa je Tpena y EBpormm mpomoBucame OpakoBa MCTOIOMHUX
mapoBa. JlaHac cMo cBemoIM 1a ce, Mako BPJIO CHENM(UYHO W YCIOBIJHEHO
TpaJIUIjOM, UCTOPHjOM U KYJITYPOM CBaKe 3eMJbe, TOPOANYHO MPABO MOCTETIEHO
XapMOHH3Yj€ Y EBPOIICKUM JIp’KaBama.

V) U3BOPU

* Case Gas and Dubois v France, no. 25951/07 ox 15.03.2012. http://hudoc.echr.
coe.int/sites/eng/pages/search.aspx?i=001-109572#{%22itemid%22:[%22001-
109572%22]

* Code civil goctynHo Ha http://www.legifrance.gouv.fr/affichCode.do?cidTexte=LEGI
TEXT000006070721

* Code du travail, noctymHo Ha http://www.legifrance.gouv.fi/affichCode.do?cid Texte=
LEGITEXT000006072050

e Décision n 2013-669 DC du 17 mai 2013 http://www.conseil-constitutionnel.ft/
decision/2013/2013-669-dc/decision-n-2013-669-dc-du-17-mai 2013.137046.html.

8 Lesur, L., Linsky, L., France allows same sex marriages, noctynHo Ha http://www.mwe.com/
France-Allows-Same-Sex-Marriages-06-11-2013/.
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* LOI no 99-944 du 15 novembre 1999 relative au pacte civil de solidarité, noctymHo Ha
http://www.legifrance.gouv.fr/affichTexte.do?cid Texte=JORFTEXT000000761717&da
teTexte=&categorieLien=id.

* LOIn°®2013-404 du 17 mai 2013 ouvrant le mariage aux couples de personnes de méme
sexe, http://www.legifrance.gouv.fi/affichTexte.do;jsessionid=8F6B34626B348 AC4
484A08684742F378.tpdjo05v_1?cidTexte=JORFTEXT000027414540&dateTexte.

* Lionel Lesur, Lisa A. Linsky, France allowa same sex marriages, MOCTYIIHO Ha
http://www.mwe.com/France-Allows-Same-Sex-Marriages-06-11-2013/.
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