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Abstract: The Regulation (EU) No 1219/2012 of the European Parliament and of the
Council of 12 December 2012 establishing a transitional arrangement for bilateral
investment agreements between the member states and third countries represents
amajor step towards the establishment and implementation of a single and equitable
foreign investment protection system in the EU.

The Regulation finalizes discussions regarding the legal effects of BIT between EU
member states and non-EU countries. The basic dilemma regarding BIT outside the
EU comes from Article 207 of the Treaty on the Functioning of the European Union
(TFEU), which regulates foreign direct investment within the exclusive competence
of the EU. Before the Lisbon Treaty came into force on 1 December 2009, certain
Member States were authorized to access the BIT, while the EU secured foreign
investment liberalization and focused on free-trade agreements. It is also important
that the Commission is currently negotiating investment specifics, including the
protection of investments in the context of talks on a free trade agreement with some
countries outside the EU (e.g. Canada, India and Singapore). The Lisbon Treaty has
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abandoned such an approach by conferring jurisdiction on the EU itself in relation
to foreign direct investment, including negotiations and conclusions on foreign
investment with non-EU countries. The Regulation continues to be a smooth
transition to a new EU investment policy by providing legal certainty for European
and foreign investors benefiting from the investment protection offered in bilateral
agreements on investments of member states concluded with other countries prior
to the Lisbon Treaty. The Regulation clarifies the legal status of these agreements in
accordance with EU laws and confirms that these agreements may remain in force
until itis replaced by a new EU foreign investment agreement. At the same time, the
Regulation establishes a mechanism for negotiating the conclusion of bilateral
investment agreements with countries originally not envisaged for foreign
investment in the EU. This solution is aimed at extending the scope of investment
protection currently available to European investors.

Key words: bilateral investment agreements, transitional arrangement, EU member
states, third states, foreign investment protection system

1) CBPXA

CtynameM Ha cHary YroBopa u3 JlucaboHa 1. pgenem6bpa 2009. roauHe,
JIMpEKTHE CTpaHe MHBeCTHLMje YK/bydeHe Cy y TUTamba 3ajeJHU4YKe TPrOBUHCKE
MOJIMTHKE. Y CKJIaAy ca WwiaHoM 3. cTaB 1. Tayka e. YroBopa o GyHKIHOHHUCAKY EY,
EBporncka yHMja MMa UCK/byYHBY HaJAJEXHOCT HaJ, 3ajeJHUYKOM TPTOBUHCKOM
HOJIUTHKOM, T1a OTY/, OHA ¥ MMa MOT'YNHOCT /ia JOHOCH TpaBHO 06aBe3yjyhe akTe y
TOj 06J1acTH. Mi3y3eTHO TO MOT'Y YUHUTH U [IpXKaBe aKO UX Ha TO MPETXO0/HO OBJIACTH
EBporncka yHuja. YeTBTOo mnorsaB/be [naBe IV Tpeher pgena Yrosopa o
dyHKUMOHKCawy EY, perynuiie jeuHCTBeHa IpaBUJIa 0 KpeTamby KanuTasia u3mMehy
Jip>kaBa 4iaHula U Tpehux ApxkaBa YK/bydyjyhu U KpeTawa WHBECTUIIMOHOT
KanuTaja. Ha npaBua o cTpaHUM yJarakbuMa reHepasHO yTU4Yy MehyHapoJHu
WHBECTUIIMOHU criopasyMu usMely apkaBa. YroBop u3 JlucaboHa HUje IPOMEHHO
CTaTyC OBUX CIOpa3yMa, a YroBop o $yHKUHOHUCawy EY He cafipku HUKakBe
npesa3He ozpesnbe y TOM mnorsieny.” bumaTepasHu MHBECTHIMOHU CIOPa3yMU
3aKk/by4yeHH mpe 1. neriem6pa 2009. roguHe, mpeMa Ypeaou, octajy Baxkehu c acriekta
MehyHapoZHOr mpaBa oK He Oyay 3aMemeHH cliopasymMuMa EBporicke yHuje.
Ypenba peryJivilie joll U YCIOBE 3a OAPKABAE HA CHA3H CIIOPa3yMa 3aK/byYeHHX
nepuoay of 1. nenem6pa 2009. rogute 10 9.janyapa 2013. rojivHe, Kao U yCJI0Be 3a
3aK/bydere U OCHaXKeHe Clopa3yMa 3aK/byuyeHHUX ca TpehuM gp>kaBaMa HaKoH 9.
janyapa 2013. roguHe. 3a MHBecTUTOpe U3 EBpoOIiCKe yHHje y TOM HOI/eAy
HajBaXKHUje MUTambe 0JJHOCH Ce Ha MPaBHY 3allTUTY BUXOBUX y/aramwa. Jlpxase
YJIaHUIIE MOTY O/Ip>KaTH Ha CHA3U criopa3yMe ¢ TpehuM pxxaBama y CKJIafly ca OBOM

ZTreaty of Lisbon amending the Treaty on European Union and the Treaty establishing the
European Community, 0] C 306/1, 17.12.2007.
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Ypen6om. Ypenoa y ToM cMUCTy TpeiBMba n3faBame oAropapajyhux onobpema aa
Ce OTBOpE NMPEroBOpPY O PEBU3UjU NOCTOjeNuX MHBECTUIIMOHUX CIIOpPa3yMa UK
3aK/bYYMBalby HOBUX IITO 10 Ce0H, NTaK, He 61 TPeGasIo J1a OrpaHUYH IPeroBope
WJIM CKJIANlabe Criopa3yMa o M of, ctpaHe EBporicke yHuje. [ip:kaBe 4iaHULEe UMajy
obaBe3y [a yckjaje ofpeZbe OBUX cCIopa3dymMa C mpaBoM EBporcke yHwuje.
OnpxaBarbe OBHUX CIIOpa3yMa Ha CHa3M y CKJIaJy je ca mpeJia3HUM apaHKMaHUMa
3aKJbyYEeHHM CXO/IHO 0BOj Ypen6u. OBU apaHXMaHU y TPAH3UI[MOHOM HEePUOJY
Tpeba J]a IONpUHeCy ONepaTHBHOCTY 3aK/by4eHUX MHBECTUIIMOHUX CIOPa3yMa, alu
Y pacIiofiesii HaJIJIeXXHOCTH U3Mehy ApkaBa wiaHuIa U EBporicke yHuje, ynMe ce
MCKJ/bY4YMBa HaJ/IeXXHOCT EBpOIICKe yHUje He JOBO/IN Y TUTAbE.

2) MEPE

Ypen6a (EY) 6p. 1219/2012 EBpornckor nap;iameHTa 1 CaBeta og, 12. serieM6pa
2012. roguHe, 0 yCTaHOB/baBaky MpeJa3HUX apaHKMaHa 3a OuJaTepasHe
MHBECTHULMOHE criopa3yMe u3Mely AprkaBa 4iaHULa U Tpehux apxkaBa (Regulation
(EU) no 1219/2012 of the European Parliament and of the Council of 12 December
2012 establishing transitional arrangements for bilateral investment agreements
between Member States and third countries).

3) CAIIPXKA]

Opnp>kaBarke Ha cHa3u nocrojehnx
MHBECTUIIMOHMX CIIOpa3syMa

Ypenba perynulilie cTaTyc 6uiaTepaJHUX MHBECTULMOHUX CIIOpasyMa JipaBa
yilaHuLa ca Tpehum apxaBama. IlpeTnocTaBka je, Ja OBU CIOpasyMU cafpie
oZipeZibe 0 3aLUTUTH CTPAHUX y/arama. YpeA0o0M ce pery/uIly YCI0BY U IpoLeaypa
peBU3Hje WK 3aK/byderba UHBeCTULMOHUX CIIopa3yMa. Y ApyroM NorJiaB/by Ypesoe
peryJiviie ce OAp;KaBakbe Ha CHa3M 0CTOjehuX MHBECTULMOHUX Cllopa3yMa. Y ToM
HoI/e Ay, ipKaBe YiaHMLe uMasie cy 06aBe3y ja ob6aBecte Komucujy g0 8. pebpyapa
2013. roguiHe 0 CBMM OWJaTepaJlHUM cCliopa3yMuMa ca Tpehum apikaBama
nornucanuM npe 1. fenem6pa 2009. roarHe 3a Koje Apxe Aa Tpeba Ja OCTaHy Ha
CHasu. 3a jp:KaBe Koje npuctyne EY HakoH Tor JaTyMa, I0CTOj1 UJileHTU4YHa 06aBe3a
IpyYjaB/bMBama CIHUCKa 6UIaTepaHUX MHBECTUIIMOHUX CIIOpa3yMa, C TUM /ia je POK
3a npujaBy 30 faHa of AaTyMma NpucTynama. [IpujaB/buBarbe nojpasyMeBa U
Jl0CTaBy NIpMMepaKa duaTepaJHUX CIOpa3yMa, Kao U CBUX HaKHaJHUX U3MeHa.
TaxBU criopasyMu Npou3Bo/ie Aa/be NIPABHO /ejCTBO CBe [0K HA CHAry He CTyNH
cropa3yM ca UcTUM hpeametroM u3Mehy EBporncke yHuje n Tpehux gpxkaBsa.
KoMucuja o6jaBsbyje Ha roguLIbeM HUBOY CIIMCAK NPHjaB/beHUX UHBECTUIIMOHUX
cniopasyma ca Tpehum apxkaBama. UHaue, y cay4ajy oueHe Komucuje fa Heke
ofipenbe U3 nocrojehux o6jaB/beHUX CIOpa3yMa MpeJCTaB/bajy Mpenpeky 3a
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3aKJ/by4eH-e MHBEeCTULIMOHUX cniopasyMma uaMely EBporcke yHuje u Tpehux apxaBa,
Komucuja u fpxaBe yiaHule capahyjy paju npeBasuiaxerma OBUX NpobJseMa. Y
TOM CMUCJTY, pelliere ce TPaKU KPo3 KOHCYJITaljMje Koje He MOT'Y TpajaTH AyKe 0ff
90 pgana. HakoH npoteka 60 maHa of modeTkKa KOoHcCyaTauuyja, Komucuja Moxe
NpeJJIOKUTH Npey3uMatbe KOHKPETHUX Mepa paJy pelllaBamba 0BUX pobJieMa.

Onobpeme 3a M3MeHY U 3aK/by4erbe
MHBECTUIIVIOHMX CIIOpa3syMa

[puap:xaBajyhu ce Hanpes HaBeJeHUX OApPeA0H, pKaBe WIaHULE UMajy IPaBO
[a 3aM04YHy poLeAypy U3MeHe nocTojeher uin 3ak/byyere HOBOT UHBECTUL[UOHOT
cropasyma ca TpehoM Ap:xaBoM. [IpeTx0HO y pOKY IeT Mecelly Mpe 3ano4rbama
OBe IpoLeAype pKaBe MOpajy MUcMeHO o6aBecTUTH Komucujy pau npubas/bama
ofo6pema. Kama no6wuje ofobperbe 3a H3MeHy noctojeher Win 3ak/byderhe HOBOT
MHBECTUIMOHOT criopasyMa ca TpehoM gp»aBoM, Ap:KaBa WwiaHMLa o6aBeLITaBa
KoMucHjy u foctaBsba joj TEKCT HOBOT criopa3yma. OBO MPaBUJIO Ce OJHOCH U Ha
criopadyMe 3ak/bydeHe HakoH 9. janyapa 2013. roivHe, KOju He TOAJIEXKY 06aBe3n
obaBellTaBama NpeMa npeAMeTHO] Ypenbu. HakoH WITO yTBPAU UCHYHEHOCT
ycioBa, Komucuja y poky of 90 faHa off JaTyMa npujeMa obaBellTema 0106paBa
3aKJ/bydere HOBOT MHBECTHIIMOHOT CIIOpa3yMa.

Komucuja Takohe, Moxke U 0JJOUTH U3/IaBabe 0I00pEHA aKO O 3aM0YHbahe
npolesype U3MeHe WM 3aK/byyekha HOBOI' MHBECTUIIMOHOT CIopa3yMa 6uo y
CYNIPOTHOCTH ca IpaBoM EBporicke yHUje nopes YnibeHULle o/iesle HaJ1eXHOCTH
u3Mebhy YHuje U [pxKaBa WiaHULA; 3aTUM aKo 61 3all04Hbabe OBe NpoLieype 61/io
y CYNpPOTHOCTH Ca LU/beBUMa U Haue/IMMa CIOJbHOT JiesioBatba EBpoIicke yHUje U
ako OM TO MpejcTaB/bajo 030M/bHY MpENpeKy 3aK/byuewy OuaTepasHux
WHBECTULIMOHUX criopasyMa ca Tpehum gpxkaBama. Takohe, Komucuja moxe
YCJIOBUTU U3JjaBalbe 0f00pera yHOLIeHmeM MOCEOHUX CTABKU y IPeroBope U
3aKJbyuMBakbhe HOBOI' MHBECTULMOHOI CIOpa3yMa Koje MpOU3MJa3e W3 MpaBa
EBponcke yHUje U HeHe HHBECTULMOHe MNoJMTHKe. KoMucuja Mopa OUTH
obaBeLlITaBaHa 0 HAIPETKY W pe3y/ITaTUMa IperoBopa y Be3u u3aMeHe nocrojeher
U 3aK/by4erba HOBOT HHBECTULMOHOT ClIOpas3yMa U To, Y pa3In4uTUM dpasama 0BOr
noctynka. OHa MoXe 3axTeBaTH Jia y3Me yuehe y nperoopuma. O CBUM aKLdjama
Koje mpefy3uMa, Komucuja o6aBelutaBa EBporncku napsiameHT U CaBeT. KomMucuju
y cripoBohemy mpolieype npeMa oipeioy YwiaHa 16. Ypenoe nomake KomureT 3a
MHBECTHUILIMOHEe criopasyMe (Committee for Investment Agreements).?

% Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16 February
2011 laying down the rules and general principles concerning mechanisms for control by
Member States of the Commission’s exercise of implementing powers, 0J L 55, 28.2.2011, p. 13.
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Crnopasymu 3akpyueHn n3meby 1. merrem6pa 2009.
n 9. janyapa 2013. roomHe

Cnopasymu 3aksbydeHu usmehy 1. nerembpa 2009. u 9. janyapa 2013. rogune,
Mopajy mpema Ypenou OWTH TpHjaB/beHH KoMHCHjuU pagu HHUXOBOT JAasber
OJlp>KaBakba Ha CHa3W, OJHOCHO paju CTynawa Ha cHary o 8. janyapa 2013.
Komucuja mnpouewyje Aa JM TakBU UHBECTULHOHU CIOpPa3yMH OJroBapajy
NPOMUCAaHUM YCJ0BMMAa Be3aHMM 3a 06aBelliTaBaibe, Ma CXOAHO TOMe U3jaje
ofoGpemse y poky of 180 faHa apxehu ce mpaBW/Ia KOHCYJITATUBHOL MOCTYNKA. A
contrario, kaj Komucuja mpoueHH Ja crnopa3yM He OATOBapa MPOMHCAaHUM
YCI0BUMa, ipXKaBa YaHULA He CMe NTpely3UMaTH Jja/be KOpakKe Ka ler0B0j U3MeHU
WM 3aK/byuMBabby HOBOr crnopasyma. CBe MpeTXO/He pajitbe IOBJAYU U
noHuiTaBa. Komucuja ca cBoje ctpaHe, o6aBelTaBa y3 mnoceGHO 00pa3IoKeHe
TaKBY JIPXKaBY YWIAHUILLY O HETATUBHOj O/ TYII.

ObaBe3e gp>kaBa WiIaHMIIA y Be3V Ca MHBECTUIVIOHUM
cropasymmma ca Tpehmm np>kaBama

Y cay4ajy ja MHBECTULIMOHM CIIOPa3yMU MOTNAAAjy Moj ogpede oBe Ypenoe,
Jip>kaBe 4WiaHUIle UMajy ob6aBe3y Aa o6aBecTe KoMucujy 6e3 oasaramba 0 CBUM
cacTaHIMMa Koje he oAp:xaTv Ha OCHOBY ofpezaba oBux crnopasyMa. Komucuju
JIp>kaBe J0CTaBJ/bajy JIHEBHU peJi cacTaHKa U CBe JApyre motrpebHe MoOJATKe,
YKJby4yjyhu U moJjaTKe 0 MoBep/bUBOCTH.! Y cily4ajy KaZa cacTaHLM 00yxXBaTajy
NUTaka Be3aHa 3a CnpoBobherbe noauTHKe EBpoIicke yHUje y Be3u ca TPrOBUHOM,
KoMucuja Moke TpaXKUTH U 3ay3uMame oJpeheHux cTaBoBa o CTpaHe Jp)KaBa
yiaHula. be3 6u0 KakBOr ojlaratba JApxaBe 4iaHHIle MUMajy 06aBe3y Ja
obaBeruTaBajy Komucujy v 0 cBUM 3axTeBHMa 3a pelllaBambe COPOBa HAa OCHOBY
OusaTepaJlHUX WHBECTUIIMOHUX cropa3yma. Komucuja nporemwyje y TakBUM
cUTyalyjama [ja Jid je HOTPeGHO J]a ce YK/bY4HU Y 3aje JHUUYKY 0/10paHy. ¥ cBakoM
c/ly4ajy ip»kaBe MMajy 06aBe3y Jia Ipe MOKpeTarma pelllaBamba CllopoBa MOBOIOM
VHBECTULIMOHUX CrIOpa3yMa KOHCyITyjy Komucujy.

4) JATYM CTYIIAIbA HA CHATY

Ypenba je cTynwia Ha CHary ZiBaJileCceTor JiaHa of AaTyMa o6jaB/bHBamba y
Cnyx6eHoM sincty EBporncke yHuje (10. janyapa 2013. roaune). HenmocpeaHo ce
IpUMelbyje y CBUM Jp:aBaMa 4iaHuIaMa YHuje. Komrcuja nma o6aBesy 1a U3BECTH

* Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001
regarding public access to European Parliament, Council and Commission documents, 0] L 145,
31.5.2001, p. 43.
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EBpornicku napsiameHT U CaBeT 0 tbeHOj npuMenH 0 10. janyapa 2020. roguHe, Kao
Y []a U3Hece NpeJJIore 3a lheHOM PEBHU3UjOM.

5) U3BOPU
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the European Community, 0j € 306/1, 17.12.2007.

6) SHAYAJ 3A PEITYBJIVIKY CPBUJY

Cs1060/1a KpeTarha KanyTajia Npe/iCTaB/ba je/iaH ofi GyHAaMeHTaJTHUX PaBHUX
npuHIyna EBporncke yHuje. Kako je KpeTame HHBECTUIMOHOT KalUTaJIa je/laH o/
BH/IOBA Te CJI000/IE, TO je HeroBO OCTBApHBakhe rapaHTOBaHO EBONCKUM mpaBoMm.
Y TOM cMUCJTy, TeHEpaJTHO je TPaBHUJIO J]a paHYje 3aK/bydeHU PaBHU UHCTPYMEHTH,
MehyHapoiHM MHBeCTUIIMOHU criopa3yMu (BIT) apxaBa wiaHuIa, ocTajy Baxkehu ¢
acrekTa MehyHapoJHOT TpaBa JIOK He GyAy 3aMereHH HOBUM CIOpa3yMHUMa
EBporncke yHuje. Kako HHBeCTUIMOHA TMOJIMTHKA EBporicke yHUje UMa 3a 1Ub
OTBapatbe CTPaHUX TPXKUIITA 33 KoMTaHuje u3 EY, Cpbuja kao AprkaBa KaHAUIAT 3a
npuctynamwe EBporckoj yHUju Tpeba Aa paZiy Ha J0CJIe/IHO] JMbepaau3alyju
NpoMeTa CTPAHOT HHBECTUIMOHOT KanuTasa. [IpeaiMeTHa Ypesn6a Tpebaso 6u 1a
NOTaKHe XapMOHM3aIIYjy loMaher 3aKOHO/IABCTBA ca MpaBoM EBporicke yHUje y 0BOj
obsiacTd, WTO 6W Ja/be MOIJIO MOCHENIUTH pa3JW4YUTe BHUJIOBE KpeTama
WHBECTUIMOHOT KalKTaja YHyTap JoMaher TpxuITa. Y cKIajJly ca 3ak/by4eHUM
WHBECTUIIMOHUM CIOpa3yMUMa ca JipkaBaMa uiaHunaMa EY, Cpbuja 6u morsa
npeJy3eTH U KOHKpeTHe Mepe Koje oMoryhaBajy Jinbepanu3anujy KanuTaJaHuxX
WHBECTHUIIMja y CBPXy €KCTeH3UBUpama 00aBe3a EBpoOINCke yHUje y TOIIeNy
OCTBapuBama €060/l KpeTawka KalmuTala U Ha MOJAPYYjy Koje He MpHUIaja
€BPOIICKOM eKOHOMCKOM TPOCTOpY Stricto sensu. OrpaHuYera y U3BPIIABAY
npey3eTUX YrOBOPHUX 06aBe3a Morjia 6u 6UTH mpeBasubeHa KopulrhemeM
MexaHW3aMa Koju Cy mpe/IBUheHU U y ipeiMeTHOj Ypeaou. C 036upoM ja Ypeaoa
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HPEeTHOCTaB/ba CIPOBOhEkE MpoleAypa Ha HeJUCKPUMUHATOPCKUM 0CHOBaMa, TO
3Ha4¥ Jja 61 Cpbuja MoIvia AOMYCTUTH Jjasby Jubepaan3anujy foMaher TPKUAIITA
6uyo Ha 6Ga3u Beh 3aK/bydeHUX HMHBECTULMOHMX CIOpasyMa ca Jp)KaBama
WIaHUIaMa, 6UJI0 KPO3 BbUXOBO HOBUPAlbE, aJIM CBAKAKO Y3 MOLITOBAk:E TPUHLUIIA
OMIITEr UHTEepPeca U MPONOPLUOHATHOCTH. Y KOHKpeTHOM ciyy4ajy, Cpbuja 6u ca
JMbepanusanujom JoMaher TpXKUILITA KaUTaIa UCIYHUIA NOTpeGHe npeiyc/ioBe
3a npujeM, ajid 61 MOpaJia BOJUTH payyHa U O 3alITUTH CONCTBEHUX BUTATHUX
MHTEpeca, YaK M HAKOH [OCTH3aka yHONPABHOT YIAHCTBA Y EBPOICKOj yHUjU.
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